Phone 202.289.8007
Fax 202.289.8009
www.dcappleseed.org

1111 Fourteenth Street, NW
Suite 510
Washington, DC 20005

Board of Directors

CHAIR: ANNEMARGARET CONNOLLY
Weil, Gotshal & Manges LLP

VICE CHAIR: DEBORAH CHOLLET
Mathematica Policy Research, Inc.

VICE CHAIR: WILLIAM STEIN
Hughes Hubbard & Reed LLP.

TREASURER: HANK BROTHERS
HOUSING & COMMUNITY DEVELOPMENT LAWYER

Secretary: LORELIE MASTERS
Hunton Andrews Kurth LLP

PAST CHAIR: JON BOUKER
Arent Fox LLP

PAST CHAIR: RICHARD HERZOG
Harkins Cunningham LLP

PasT CHAIR: NicK FELS
Covington & Burling LLP

AT-LARGE: VICTOR BONETT
Amazon

AT-LARGE: BETH HALPERN
Hogan Lovells US LLP

MICHELE BLACXKWELL
Uber

ROBERT BOBB
Robert Bobb Group, LLC

RICK BRESS
Latham & Watkins LLP

KATHERINE S. BRODERICK
UDC - David A. Clarke School of Law

PATRICK CAMPBELL
Millbank

KENDRICK CURRY
Pennsylvania Avenue Baptist Church

PETER DENTON
Steptoe & Johnson LLP

MARIALUISA GALLOZZI
Covington & Burling LLP

JEFFREY HANDWERKER
Arnold & Porter LLP

KAREN HARDWICK
Washington Gas

SEAN KRISPINSKY
American Beverage Association

APERA NWORA
DC Water

Bos Peck
Gensler

THORN POZEN
Goldblatt Martin Pozen LLP

GARY RATNER
Citizens for Effective Schools, Inc.

CHRIS WRIGHT
Harris, Wiltshire & Grannis LLP

OLUVIAS. BYRNE
K&L GATES LLP

ELEANOR SMITH
Zuckerman Spaeder LLP

STEVEN STANTON
Credibility International

JOSH WYNER
The Aspen Institute

Affiliations listed only for identification purposes

1

See, e.g., Readability for

June 16, 2022

Gretchen Mikeska, Anacostia Coordinator
Department of Energy & Environment
1200 First Street NE

Washington, DC 20002

Dear Ms. Mikeska:

The DC Appleseed Center for Law and Justice (“DC Appleseed”) is a non-
profit, non-partisan organization that aims to make the District a better
place to live and work through litigation, teamwork, and advocacy. For
more than 20 years, DC Appleseed has supported the restoration of the
Anacostia River, as well as equitable growth and development in
surrounding communities. We are writing to offer comments on the
proposed Beneficial Use Guidance for Dredged Material (“the document”),
published in March 2022 by the DC Department of Energy & Environment
(“DOEE”).

In general, this highly technical document is geared toward professionals
in the field, as indicated in the executive summary. It appears to be
thorough, well-organized, and consistent with similar guidance published
by other state and federal agencies. We have not given the document a
thorough technical review. At this time, DC Appleseed does not endorse
the use of the proposed guidance at any particular site of the river until
we learn more about how the guidance will be applied, the views of the
public, and how strictly DOEE will comply with the standards set out in
the document, including the purpose of the reuse. We would like to offer
several general comments focused on fostering public engagement on this
important topic.

Public Engagement and Accessibility

Our primary suggestion is to create a simple fact sheet for the public.
District residents deserve to understand what actions are being proposed
so they may effectively offer feedback about the approach. We
recommend using language that is understandable to all regardless of their
level of education. Best practices for ensuring the readability of public
documents suggest aiming for a 7t or 8t-grade reading level.!

The current executive summary of the document, while reasonably brief,

Developing and Pretesting Concepts, Messages, Materials, and Activities, EPA,

https://www.epa.gov/fish-tech/readability-developing-and-pretesting-concepts-messages-materials-and-activities (last visited
June 9, 2022); see also What is readability and why should content editors care about it?, CTR. FOR PLAIN LANGUAGE,
https://centerforplainlanguage.org/what-is-readability (Mar. 2017).
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omits key information relevant to the public. We have listed a few elements below that we believe
should be included in a fact sheet for the public, but there may be other elements we have not listed
that would be appropriate for inclusion. We note that some of this information is already included in
the executive summary, but it could be more effectively communicated with additional context. The
additional context should be at a summary level, with the complex technical details left to the body
of the document. Specifically, we suggest that the fact sheet address:

e What are beneficial uses? Who makes the decision on the permissible beneficial
uses?

e How does DC currently evaluate beneficial uses? Why is this document an
improvement on that process?

e Where does the dredged material come from?

e What are the options and relative costs/impacts of disposing of the dredged
material from the river?

e Do beneficial uses provide economic and/or ecological benefits? Who receives
these benefits?

e What is the general procedure for evaluating material for beneficial uses? What will
happen should toxic material erroneously pass evaluation?

e What factors are considered when evaluating the protectiveness of screening
criteria?

e What role can the public play in making these decisions? What efforts will be made
to engage the public?

¢ What role do environmental justice and racial equity play in these decisions?

Usability of Tables and Charts

We also offer a couple of comments about the usability of the document. The flowcharts provided in
Figures 2.1, 2.2, and 2.3 are useful for evaluating the process for a given beneficial use. There may be
situations, however, when a project proponent would like to evaluate what beneficial uses might be
appropriate for their material. In these situations, the project proponent would have to follow each
flowchart independently. We urge you to consider creating another flowchart that does not require
an a priori assumption about which beneficial use might be appropriate.

We noted that the human health screening criteria on Table 3.8 include chemicals without criteria
and chemicals that are not typically included on standard target analyte lists for the analysis methods
listed in Table 3.4. We suggest you consider reducing the size of this criteria table so that it only
includes the analytes for which chemical data typically would be generated according to the
framework in this document.

Site-Specific Risk Assessments

Finally, we note that the document includes a provision for conducting a site-specific risk assessment,
but it includes very little information about this process. The documents state that the process may
allow higher contaminant levels than Category 1 screening criteria, yet still ostensibly provide
protection for unrestricted use. In the event that less stringent criteria are being considered, we
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recommend that significant community involvement be solicited as part of the development of the
site-specific risk assessment and decisions about its use. While we understand that residential
screening criteria could be overly conservatively when applied to a non-residential site, the public
should be clearly informed of the assumptions being made in such situations. Every effort should be
made to ensure that these assumptions are health-protective. This is especially critical for sites in

environmental justice communities.

Concluding, we believe this proposed document is an appropriate overall approach. However, we
encourage DOEE to create a more robust and readable summary of the document which permits the
public to engage more fully with this guidance. We additionally seek more information about when
or how site-specific risk assessments will be made and the extent to which local communities will be

involved in those decisions.

Thanks for the opportunity to provide comments on this important document.

Sincerely,
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